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Re: MUR 6502 

Dear Mr. Jordan: 

On behalf of Respondents Nelson 2012 and Susan Landow, Treasurer, we write in response to 
the complaint in MUR 6502. 

The complaint revolves around issue advertisements sponsored by the Nebraska Democratic 
Party and featuring Senator Ben Nelson, the state's senior Democrat The ads focused on the 
national budget debate and aired more than a year befine the Senator's general election. Solely 
because he appeared in the ads, and because Us campaign sent two Tweets on these same broad 
issues, the Nebraska Republican Party &hdoates a cloun of cooodinatian that is based on 
republication of campaign materials. There is no merit to the complaint, and the Commission 
should inunediately dismiss it. 

STATEMENT OF FACTS 

Ben Nelson is Nebraska's senior United States Senator. He is Nebraska's highest-ranking 
Democrat He sits on the Senate Appropriations Committee and is a leadmg voice on budget 
issues. For the last two decades, he has held state-wide elected office, serving first as Governor 
and then as United States Senator. As the only Democratic member of Nebraska's 
Congressional delegation, he is the fiice of the Nebraska Democratic Party on federal issues, 
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especially those involving the budget and entitlements. The Nebraska Democratic State Central 
Committee ("NDSCC") is the Nebraska Democratie Forty's state party committee under 
Commission rules. 

From July 20,2011 through the time of the complaint's filing, the NDSCC ran a series of 
advertisements ("the advertisements") designed to inform Nebraskans about issues before 
Congress. These advertisements coincided with an historic debate about whether to cut 
entitlement programs like Social Security and Medicare and how to lower the national debt; 

(TJ Senator Nelson's own general election fbr Senate was more than a year away. The 
^ advertisements warned Nebraskans abom proposals to cut entitlements and urged Nebraskans to 
^ take action by signing a petition to protect those programs. They also assured Nebraskans that 
^ Senator Nelson, the state's sole Democrat in Congress, woiiKl fight for a respoosible fiscal poliey 
^ that would protect Medicare and Social Security. 

^' The ads were sponsored by the NDSCC. Senator Nelson appeared in them and delivered their 
C> message. He was the iiatimd choice for this role, given his status as the highest rank^ 
^ J Democrat in the State and the only Nebraska Democrat directly involved in the federal debate. 

The ads were neither contributions mr coordinated expenditures in support of the Senator's 
campaign. But because Senator Nelson had filed a Statement of Candidacy in coimection with 
the 2012 general election, and was hence a "candidate" under Commission rules, the ad complied 
with the Commission's sponsorship identification requitemonis, >saying that he î yproved >the ad 
thiDogh visual and written statements.̂  

The NDSCC paid fer the advertisements in their entirety. It hired mê a consultants to draft the 
scripts, shoot the footage, edit the advertiaements, and place them with televiaon stations. 
Through this process, the NDSCC created all video and audio content that would eventually air 
in the advertisements. It did not use any previously existii4s pictures or audio clips, and did not 
borrow any content fiom Senator Nelson's campaign. 

The Nebraska Republican Party now argues that these are coordinated party communications 
because they "disseminole, distribute, or lepnblish... campaign materials" prepared by Nelson 
2012. The sole fectoni basis for this claim are that lie appeared m the ads, and that his campaign 
sent two "Tweets" - text-based posts of less than 140 characters - on the same budget issues as 
those discussed in the ads. From this, the complaint tries to argue that the "content" prong for 
the coordination test is met, and that the advertisements count as contributions to Senator 
Nelson's 2012 reelection campaign. But this argument is without merit, and lacks any support in 
law. The Commission should dismiss the complaint 

' See MUR 6037 (Merkley). 
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ARGUMENT 

To be coordinated, a party-sponsored ad must meet payment, conduct, and content prongs ~ only 
the last of which is at issue here. To meet the content prong, a state party communication must 
either: (1) disseminate, distribute, or republish campaign materials, (2) contain express 
advocacy,̂  or (3) refer to the candidate, or another candidate for the same office, witfam 90 days 
of his election, while being distributed in the jurisdiction in which he is running. The complaint 
does not allege express advocacy or direct reference within 90 days of an election.̂  It is 
premised wholly on republication of campaign materials. 

g 
C The complaint appears to offer two altemative theories of republication: (1) that Senator Nelson 
^ appeared in the ad to camera, and hence that the ad somehow became his "campaign materials" 
^ by vutue of his appearance; and (2) that Senator Nelson's campaign had previously sent two 

" Tweets" using phrases similar to those in the ads. But neither theory is supported by 
^ Conunission rules. 

A. Senator Nelson's Appearance In an NDSCC Advertisement Does Not Convert the 
Advertisement into a Republication of His Campaign Materials 

Under Conunission rules, republication is triggered when a third party uses pre-existuig grafihic, 
video, or audio noaterials. For example, in MUR 5672 (2006) (Save American Jdbs Association), 
the Conmussion found republication where a third party distributed a promotional video that had 
been produced by a candidate's previous campaign. 

But republication does occur when a third party creates graphic, video, or audio materials anew. 
In MUR 6044, (Musgrove), fbr example, the Commission held that republication did not exist 
when the Democratic Senatorial Campaign Conmiittee ("DSCC") created a new advertisement m 
wliich the candidate appeared. In that matter, the Commission stressed that the party produced 

^ The party coordination rules differ in one significant respect fiom those govemixig ads by non-party groups. The 
'̂functional equivalmt of esqpress advocacy" can meet die content prong under die non-paity rules. See 11 CF.R. § 

109.21(cXS). But actual eiqness advocâ  is required under the party rules, unless the ad republishes campaign 
materials, or is distributed inside the 90-day wmdow. See id. § 109.37(a)(2Xii). 

^ Complainants do not make fliese allegations because they cannoL The advertisements aired long befine the start of 
the 90-day window preceding the May 15,2012 Nebraska U.S. Senate primaiy. Additionally, the adveitisemenls 
did not meet the standard fi)r express advocacy. They used no {dirases to uige election or defeat, such as "vote fi)r," 
"vote against," "elect," or "defeat" Second, they could be reasonably - and readily - understood as seekmg to 
infimn Nebraskans about important decisions that were being made m Washington, D.C, and to motivate them to 
suiqiort a particular position on those issues. 
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and disseminated its own material, rather than distributing materials produced by the campaign, 
and this did not constitute republicatimL̂  

In MUR 6037 (2008) (Merkley), there was again no finding of republication, even when the 
candidate himself appeared in a state party ad, and even when there were some similarities 
between his own campaign materials and language in the state party ad.̂  In Advisory Opinion 
2006-29, the Commission advised that a toinism agency would not republish Congresswoman 
Bono's campaign materials by asking her to appear in an infomercial. The outcome of these 
matters is simply conunon sense: something cazmot be republished until it has been published m 
the first place. 

Here, the NDSCC created the advertisements, hiring consultants to draft the script and shoot and 
edit tiie footage. The complainant does not - and catmot - allege that the NDSCC used any 
previously existing graphie, video, or audio materials produced by Nelson 2012 or any prior 
Nelson campaigns. Senator Nelson's q>pearanoe in the advectisements tracks well-settled 

0 Conunission precedent, and does not constitute republication. 

B. The NDSCC Advertisements Did Not RepnbUsh the Nelson Campaign's Tweets 

The complaint also argues that the advertisements republish campaign materials because they use 
the phrase "on tiie backs of seniors," a jdnase which Senator Nelson's canqiaign previously 
tweeted on two occasions. In making tiiis claim, they argue that the phrase "on the backs of 
seniors" constitutes Senator Nelson's conpaign ont̂ ial. 

Such a claim of republication might qualify as iimovative, had the Commission not declined to 
embrace it before. In MUR 6037 (20iO8) (Merkley), discussed above. Senator Merkley appcmd 
in a Democratic Party of Oregon advertisement and stated that we should give our troops "the 
resfpect they deserve." The complainant in that case argued that the advertisement republished 
Senator Merkley's campaign materials, because his candidate committee had previously issued a 
press release using the same "respect they deserve" phrase. But the General Counsel concluded 
that the overlap in suOh a short, common quotation was not sufficient to satisfy tlie republication 
reqmroment̂  

* See Statement of Reasons, MUR 6044, at 4 (*'Respandents mgue that they did not rqniblish campaaffi matariiit 
because the adveiliseinent consisted ofall new so^ and footage created by the DSCC.... Because the material at 
issue m this matter was produced and disseminated by die DSCC, die DSCC did not rqmblish die campaign 
material"). 

' See MUR 6037, Fust General Counsel*s Report, at 11-12. 

^ See id. 
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The phrase "on the backs of seniors" does not belong to the Nelson campaign, just as the phrase 
"respect thoy deserve" did not belong to Senator ̂ tokley. Both are sherl; common phrases that 
elected officials commonly use. In the montii of July, 2011 alone. House and Senate members 
used the phrase "on the backs of seniora" on the floor of their respective chambers on twenty-
three occasions.̂  

CONCLUSION 

For the foregomg reasons, the advertisements did not republish Senator Nelson's campaign 
materials, and MUR 6502 should be dismissed. 

Very truly youra. 

Brian G. Svoboda 
Lauren RTribble 

^ See, e.g. 1S7 Cong. Rec. S4814 (daily ed. July 22,2011) (statement of Senator Reid); 157 Cong. Rec IIS251 
(daily ed. July 20,2011) (statement of Congresswoman Schakowsky); 157 Cong. Rec. H5676 (daily ed. July 28, 
2011) (statement of Con̂ essman Baca); 157 Cong. Rec. H5502 (daily ed. July 26,2011) (statement of 
Congresswoman Pingree). 
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